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5UBJECT s Distribution, of 



\\ You iiave requested our opinion regarding the risk of 
legal liability to the Agency o r its employees if | 

wider di 


STATSPEC 


tahould be given 


dissemination* 


2. You state that 


f 


■STATSPEC 

STATSPEC 

STATSPEC 


custnoution nas been restricted to within Government, except for STATSPEC 
organisations and individuals engaged in Government business. YoSTATSPEC 
also advise that 1 — ^ 


which is understood to be a somewhat expurgated version < I 

that is made available to the academic community, libraries^ reseaT&^i^^PEC 
organizations, press, members of Congress and embassies, but its 
limited utility has generated persistent requests 


K i!i s uggested broader diss emination of the publication or a restruc- 
turing ! ~ "h eight be highly useful to academic and other 

groups having no direct connection with the Government because of 
studies that might result and good will engendered. In this connection, 
you state that despite the potential problems of coT>vri"ht infringe™ 

^ El E _ I I . i . . *■ ° r ' 


_ ^ ^ ^ — t*. ^ O , 

and defamatiorj ]mlght be willing to increase public accessibiHR' ATSPEC 

* * u. _ . * 


if this would not produce unacceptable risks for the Agency or its 
employees. You also request to be advised of what extent the 


wh.vch in large part is merely a reproduction of information obtained 
from overt sources# can be withheld in view of the provisions of the 

Public Information Act of 1966 (P. L. 89-437). 
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3. In our prior advices on tins general problem, we have 
noted the risk of involvement for both the producers and the users 
of intercepted material because of possible infringement of copy- 
right and violation of private rights. To the extent that press agency 
tx'ansmissions are limited publications of intellectual productions, 
their appropriation without permission could constitute a violation of 
private rights for which our courts might give redress. V7 e have 
pointed out that these rights subsist independent of statutory copy- 
right. Although news of current events may be regarded as common 
property, it has been suggested news articles even though not copy- 
righted can be the subject of literary property at common law. 

Int e rnation al News Company v. Associated Press, 243 U. S. 215, 

63 U Ed. 211 (1913). In addition, we have also noted the potential 
liability of Agency employees as republishers of defamatory material. 
There have been several developments in the law, however, which 
leaci us to conclude that in certain respects these risks no longer* 
exist as regards suits brought before courts in the United States. 

4. Infringements of statutory copyright done by or on behalf 
of the United States are now governed by statute. 23 U. S.C. 1493(b). 
By an amendment to the United States Code, whenever a copyright 
protected under the laws of the United States is infx-inged by the 
United States or by any person or contractor acting for the Govern- 
ment and with its authorisation or consent, the owner's exclusive 
remedy is by suit against the United States in the Court of Claims. 
This amendment also provides for the compromise settlement of any 
clai m which the copyright owner may have against the Government by 
• e: v?n of infringement. Specifically excluded, however, are claims 
boa . ofringement arising in foreign countries. 

5. The legislative history of the amendment shows that its 
7- ose is to waive the sovereign immunity of the United States 
Mg- Asfc suit for copyright infringement. It is intended to protect 
Go or ament employees, acting within the scope of their employ- 
m x. In addition, it affords a right of recovery for copyright 

ui.: mgement by contractors where such, infringements are made 
wil'.-i tbo consent and authorization of the Government. In those 
cases where the amendment applies, the remedy provided is ex- 
clusive. This means that neither civil nor criminal process may 
pc 5 sued against the employee or the contractor. 
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6, The United States as sovereign cannot be sued without 
k- oasent, and it may be sued only in those instances where its 
cct; sent has been expressly given. The failure of the amendment 
to ’/eat infringements of common law property rights in unpublished 
w' ":s exposes the Government employee to potential liability even 
th' ' :;h such infringements were done for the benefit of the Govern- 
rn-. This situation obtains because the immunity of the United 
Si es is not available to the Government employee who invades the 
pi ! ate rights of others, even on. behalf of the Government. As 
st.; by the Supreme Court: 

But the exemption of the United States from judicial process 
does not protect their officers and agents, ... from being 
personally liable to an action of tort by a private person 
whose rights of property they have wrongfully invaded or 
injured, even by authority of the United States. ... 

Belknap v. Schild, 161 U.S. 10, L. 2d. 599 (1896). 


Notwith standing the authority for this pronouncement, we can only 

observe, is been infringing common law property rights 

for the past twenty years, the owner's disinclination to challenge 
affords a reasonable basis for assuming that the risk of liability 
is inconsequential. 


7. The second development in the law concerns decisions of 
the Supreme Court on the question of the immunity of Government 
employees from suit for defamatory statements made in the performance 
of duty. As interpreted by the Court, this immunity is absolute. Barr v 
Mafcteo, 360 U.S. 564, 3 L. Ed. 2d 1434 (1959) and Howard v. Lyons, 

360 U.S. 593, 3 L,. Ed. 2d 1454 (1959). 

8. The defense of immunity rests on the idea that conduct 
which would otherwise be actionable is to escape liability because ti c. 
defendant is acting on the furtherance of some interest of social impor- 
tance' which is entitled to protection even at the expense of uncompen- 
sated harm to the plaintiff's reputation. The interest thus favored may 
be one of the defendant himself, of a third person, or of the general 
public. If it is one of paramount importance, considerations of policy 
require that the defendant's immunity for defamatory statements he 
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, solute without regard to his purpose or motive, or the rcacor.ablo- 
m :: of his conduct. If it has relatively less weight from the social 
porx i of view, the immunity may be qualified and conditioned upon 
go cl motives and reasonable behavior. Prosser on Torts, 3d Edition, 
page 796. 

9. In Barr , the Court held that tho Acting Director of the 
Office of Rent Stabilisation was absolutely privileged to issue a 
defamatory press release in which ho announced his intention to 
hu spend two subordinates because of their participation in formulating 
a plan for the expenditure of funds that had been criticised in Congress 
and the press. A majority of the Court could not agree on a single 
opinion, one justice being of tho view the Acting Director had not acted 
within the scope of his duties. 


10. In the Howard case the majority held that a Navy captain, 
who was the commanding officer of a shipyard, was absolutely privi- 
leged to send a derogatory letter about officers of a labor organisation 
to the Navy Department, with copies to a congressional delegation, ex- 
plaining his reasons for having withdrawn recognition from tho organ!", 
tion. The majority found that in making copies available to the co - 


sional delegation, the petitioner was acting in the discharge of 
ficial duties and hence was absolutely privileged. 


his ct- 


11. The doctrine of absolute privilege to speak or write in a 
defamatory manner of any person had long been recognized to reside 
in federal officers of cabinet rank. Spalding v. Vilas, 161 U. S. 483, 
40 JL. Ed. 780 (1896). Tho significance of the Barr and Howard cases 
is that for the first time the Supreme Court found it necessary to 
consider whether this doctrine should be extended to officers in thu 
.leaver ranks of the executive hierarchy. In Barr, tho Court said: 


We do not think that the principle announced in Vilas can 
properly be restricted to executive officers of cabinet rank, 
and in fact it has never been so restricted by the lower 
federal courts {citing cases). The privilege is not a bad'.- 
or emolument of exalted office, but an expression of policy 
designed to aid in the effective functioning of government. . . 
It is not the title of his office but the duties with which the 
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particular officer sought to be made to respond in damages 
is entrusted- -the relation of the act complained os to "matters 
committed by law to hiB control or supervision, "... - -which 
must provide the guide in delineating the scope of the rule which 
clothes the official acts of tho executive offices* with immimirv 
from civil defamation suits. 

The Supreme Court itcclf has summarised the Barr and Howard rulings 
to be "federal officers enjoy an absolute privilageTor dexamatohv publica- 
tion within the scope of official duty, regardless of the existence of 
malice in the sense of ill-will. " Garrison v, Louisiana, 379 tl S r.,:. 

13 Li, Ed. 2d 125 (1964), * — 

I2 * 14 is against this background that tho risk of liability of 
em ployees to suits for defamation incident to the dissemination of 

reports must be evaluated. At tho outset we can dismiss f ,• 

consideration all question of Agency liability. The Governmeu 
expressly refused to submit to suits for libel and slander. 28 'u " 
1346(b), 2600(h). 

13. Under the provisions of the National Security Act, the 
Agency is charged with the responsibility for performing such : -• 

of common concern as the National Security Council may direct. 

50 U.S.C, 403(d)(4). By National Security Council Intelligence- v dr- g-- ve 
No, 2, the Agency is obliged to monitor foreign press broadcasts an., 
disseminate the intelligence information among the several departments 
and agencies. To the extent that such information may contain dt-fa-.T-?-* 
tory matorial, there can be no question but that its emnlovees v , »i, 
absolutely privileged, it being self-evident that in making WV; -w 
tion available they would be acting in discharge of an official d> : ... . 


14. Vv c do not think that the dissemination of, r w t 

tc> persons or groups outside of Government would defeat the cm u r-- 
dexsnso of absolute privilege. In our opinion, the absence of a 
connection between the recipient and the Government would net he 
critical. 16V hat is determinative are the conditions under which 
puoiicatione are made, Py b li c at i on s made in discharge of off ir 
duties are absolutely privileged. Howard, supra. It is not TZ-'Z 

+r* i-i X i !■ a i> ^1. — i. - . * ♦ ^ . t _l1 * 1 " " * 1 _ ** 
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requisite to the privilege, however, that publication be required 
law. In Barr, the Court stated: "The fact that the action her, 


■ «££ l\ 
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r! £f-| th ° ° Ut T parll - : f ta ~ of Pet i tioner's line o£ duty is CB , 

fod--al CO “ P "”. GC appl,t:ab10 - • • • ■' (Emphasis addS. ) As 
ucaerai coart noted: 

In gauging privilege within this perimeter, the Simre- - 
Court expressly rejected a rigid scope of duty, as Htcru 
prescribed by rule or regulation, in favor of a more 
alised concept of line of duty... . Thus, statements whC 
are neither strictly authorized by, nor to furtherance c't 
some rule or regulation may nevertheless be to line c- o 
ficial duty, hence privileged, if they are deemed anprom 
to the exercise of the utterer’s office or station, Prebto 
Joans on, 275 F. 2d 275 (I960). ~- 

„ 1S ; 7x1 the decisions holding defamatory statements of r: 

mem employees to bo absolutely privileged, certain commonV- 
caix be found* The go are: 

Tlie <iefenda£it ' 3 conduct was within the norma 
scope of Ms agency* s powers, 

b. The defendant’s activity was prima facie to m 
cordance with his duties and customary behavior. 

. , , C * * r *" e e?:ercis3 of £ii e governmental function w.- 

129 <m5} d ^ hifihiy imp0rtailt * v « Puuno , 34-:. 


'-turnon, the publication activity pro- 
• To. the extent that some may bo 

cho net remains, that on principle 

for actions tak.cn pursuant to 


tin ample 
urAora. It ha 


■ >3ed would have thee 
less obvious than oth 
pee cannot be challer. 
- been stated: 


A subordinate or min.l Torial officio i 
under tho orders of a superior offic 
exempt from liability if the harm 
solely in implicit obediance to an o 
face. Wlgmore on E vidence (McNa 
Vol. 882363. ~ 


one who 


■al— is absolutely 
c by him is dons 
tor lawful upon its 
ghton. Revision 196 
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lb. We evaluate the risks of legal involvement due to the 
*..e»a*tioa °* re 2 >orts containing press intercepts to be as fol- 


a. Agency could bo held liable for copyright 
infringement but its employees could not. Wc would 
suppose that as the area of dissemination is broadened, 
risk to the Agency would increase as in a geometric 
progression. 

b. Employee could be held liable for infringe- 
meat of common law property righto but that risk is 
insignificant. 

c. Agency could not be held liable for defamation. 

d. Employee would not be held liable for defamation. 

, ,, Wo hasten to emphasise that despite the defences '• : ,, 

•u ' ■.'.cation of pirated material can always become a sou-ce of e X'T ’ 
uent. Accordi ngly, we urge that your present poliev of iv 


■ecipients treat 


■vid:. .-.ircumspectioa net medio. 
It a:, -uld be noted we have re.; 


re of the- views expressed * 

A '*'■* •*■* iivw'k.u. v/C IliiV’vj: V' J ~- 

V u Lc as3ess risk of liability fivi non-Government rec ! u->^ e 
wU< - iJouves may have aa reoublishers. 


13, The Public Info: 


si or. h.c'c of 


~ . 966 emphasises the 

citizen's right to know. In M . h m ve,,r. it recognises n- = 

tiono as regards national del., nee and forai i policy matters. t>. 
also recognises the existence of statutes prohibiting disclosure- y, 
certam mstances. Although the Reports may be mere reproductions 
of overt material, it does not follow they must be made general 
available. We would suppose there would be adequate justification 
for refusing access if such action should be considered necessa^ 

ttb^ CSU ?I? 1 rf. m0ait0rin ® effort * •*•*<» to the statutory rever- 
sibility of the Director to protect intelligence sources and metlv \ 

from unauthorized disclosure. 50 U.S.C. 403g. If this should - 
a consideration, we see no legal basis for denying certain sew^T” 
of .he public access to the Reports while at the same time molciu 
-aem available to others, i. e. , academic groups. It seems to us' that 
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thi© typo of selective dissemination, could not be reconciled with 
the purposes of the Act. All this is not to say, however, that }“ 
must make its product available without charge. Agencies :xtw. 
couragcd to charge parties reasonable fees for making public ah' 
available. 5 U. S, C . 140. Then again, if the demand should • 


burdensome,! 


Insight wish to consider the possibility of havi 


the printing and sale handled by the Government Printing Office 


STATINTL 


Assistant General conn: 


OGC 


mej 


Distribution: 

Original 8i 1 - Addressee 
1 - Subjec 
1 - Signer 
1 - Chrono 



O 
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